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h a s  upheld license modifications that involve relocating existing licensees to different spectrum, outside 
of the auction process. Specifically, the court has found that the Commission may approve spectrum 
\naps  between existing licensees, without offering the swapped spectrum to alternative users.285 

Pursuant to Section 316 of the Act, we find that the public interest, convenience, and 
Iiece\sit) will he serwd by relocating a11 existing Guard Band A Block licenses to the reconfigured Guard 
Band A Block located at 757-758 MHz and 787-788 MHz.’*’ With the exception of PTPMS 11, which 
holds one A Block license and two R Block licenses, the license modifications that we effect today are 
<onsensual. Specifically, in July 6 and 26, 2007 expurte letters, officers of Access Spectrum, Dominion 
700. Pegasus, and Radiofone each agreed that the licensees will not contest the modification of their 
licenses as described a b ~ v e . ~ ”  

123. 

124. We find that modifying the 700 MHz Guard Bands licenses will serve the public interest, 
convenience, and necessity in  four respects. First, it will enable the downward spectrum shift that 
protects public safety narrowband operations from interference in certain border areas. Second, 
”repacking” the existing Guard Band A Block licenses between the Upper 700 MHz Band C and D 
Blocks will avoid placing a potential obstacle between the two now-contiguous spectrum blocks 
comprising the 700 MHz PublicPrivate Partnership. Third, we will realize these benefits for public 
\afety and the 700 MHz PubliclPrivate Partnership with the least disruption possible to the use of the 
Upper 700 MHz spectrum. Finally, the spectrum repacking will provide an additional 2 megahertz of 
commercial spectrum for auction by reducing the current Guard Band B Block from 4 to 2 megahertz. 

These license modifications also are consistent with Sections 337 and 309 of the Act, 
hecause the 4 megahertz of remaining Guard Bands spectrum remains commercial spectrum subject to 
auction.”’ Specifically, the 2 megahertz at 746-747 MHz and 776-777 MHz will be added to, and 
auctioned as part of, the Upper 700 MHz Band C Block in the forthcoming 700 MHz Band auction. The 
lower portion of the reconfigured commercial Guard Band B Block at 775-776 MHz will provide a 
necessary guard band between public safety narrowband communications and adjacent commercial 
services. The Commission will specify appropriate uses of this spectrum, and the related portion of the B 
Block at 805-806 MHz, at a future date. 

Sprcrrum Use Agreements. Access Spectrum states that, pursuant to existing spectrum 
use agreements (SUAs), there are wireless systems currently operating in six of its licensed Guard Band 

12.5. 

126. 

IXi See RainhoiL,tlrijudl.u.rrinfi 12. FCC, Y49 F.2d 405, 410 (D.C. Cir. 1991), in which the court held the Commission 
had the authority 10 alluw nuncommercial and cuinmercial television licensees to exchange channels without 
rxposing licensees to competing applications. despite third-party interest in acquiring the swapped licenses. 

”‘See 47 U.S.C. 5 316(a)(l) ( “[alny station license 
ol the Commission such action will promote the puhlic interest, convenience and necessity”). The U.S. Court of 
Appeals lor (lie District ulColumhia Circuit has held that “Section 3 16 grants the Commission broad power tu 
modify Iiccnscs; [and] the Cornmission need only find that the proposed modification serves the public interest, 
convenience and necessity.” Cal$orniu Metro Mobile Coniniunicarions v .  FCC, 365 F.3d 38.45 (D.C. Cir. 2004). 
The court found that Section 1 I6 is not unambiguous and therefore deferred to the Commission’s interpretation that 
”section 3 16 contains no limitation on the time frame within which it may act to modify a license and that its action 
under the section i s  not subjecr to the limitations on revocation, modification or reconsideration imposed by 
lcjection 405.” Id at 45 (cirfitioris omirred). The court also found that the Commission’s modification served the 
public interest. even though the modification was based on potential rather than actual interference, and it caused a 
ininor disruption i n  CMMC’s operations. Id. at 46. 

’’’ See Access Spectrum/Pegasus July 6. 2007 Ex Purrr: Access SpectrudPegasus July 26,2007 Ex Pane. 

may he modified by the Commission . . . if in the judgment 

?Xb 45 1J.S.C. $ 5  377, 309. 
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A Block market\ (MEAs 20, 26, 32, 37,44, and 52).”” Access Spectrum intends to transition these 
systems tn the relocated Guard Band A Block, and requests special temporary authority (STA) for the 
curreiit A Block in these MEAs to  effect such a transition.”” In MEA 20 (Minnesota), Access Spectrum 
iioteh that i t  could take 12 months from release of this Second Report and Order to transition a CII entity’s 
“complex system” to the relocated A Block.”’ 

127. We find that the public interest would be served by providing Access Spectrum a 
reawnable period to transition systems i i i  the six markets to the relocated Guard Band A Block. Based on 
the record before us. i t  appears that 180 days (the maximum statutory period for an STA) would provide 
Access Spectrum sufficient time to relocate systems in five of the six MEAS.*” Accordingly, pursuant to 
Section 309(D of the Act.’” we hereby grant Access Spectrum 180-day special temporary authorizations 
for MEAs 20,26. 32, 37.44, and 52 for the current Guard Band A Block (746-747 MHz, 776-777 MHz). 
We cxpecl Access Spectrum to make a concerted effort to relocate all systems during the 180-day period, 
including the CII system in MEA 20. In the event that Access Spectrum cannot complete the transition of 
the CII system during the 180-day period. it may seek an appropriate extension of the STA upon a proper 
showing. Because we modify (repack and relocate) the Guard Band A Block MEA licenses held by 
Access Spectrum, Pegasus, and Dominion upon the effective date of this Second Report and Order, the 
six STA grants to Access Spectrum will be granted upon the effective date as well. We address the 
disposition of the one remaining Guard Band A Block license, which is held by PTPMS 11, below. 

PTPMS / I .  In the 700 MH: Further Notice, we tentatively concluded not to adopt the 
Access SpectrundPegasus repacking proposal absent unanimity among all Guard Band 
of the Guard Band licensees have agreed to repacking except PTPMS 11, which prefers to maintain the 
current position of its  license^.''^ Based on the record before us and for the reasons stated above, 
howevcr. we are convinced that the public interest is better served if we adopt a band plan that accounts 
Tor the single licensee that has not voluntarily agreed to spectrum repacking. 

Guard Band B Block licensees, including whether to permit operations under the current technical 
rules.296 PTPMS I1 holds one Guard Band A Block license in Buffalo (MEA 003) and B Block licenses in 
Des Moines -Quad Cities (MEA 021) and El Paso -Albuquerque (MEA 039), but did not join the 
repacking agreement. To maintain a consistent band plan within the United States that protects 

128. 
All 

129. In the 700 MHi Further Norice, we sought comment on grandfathering the incumbent 

‘*‘)See Letter from Gunnar Halley, Counsel to Access Spectrum, LLC, to Marlene H. Dortch, Secretary, FCC, Ex 
Pur-fr in WT Docket Nos. 96-86 06-1.50,06-169, PS Docket No. 06-229 (tiled July 24,2007) (“Access Spectrum 
July  24, 2007 E.\ Parfe”j. 

‘‘’‘I See Access SpectrumIArcadian July 27. 2007 Ex Parre. Access initially requested primary authorization for 
lhesc markcts until grant of the Upper 700 MHz C Block license, followed by secondary authorization through 
February 17, 2001) (the DTV transition date). .%e Access Spectrum July 24, 2007 Ex Parfe. 

’y’ Id. 

Access Spectrum stales that it does not intend to renew the SUAs for MEA 52 (Gulf of Mexico) and MEA 32 
(Dallas). which expire April I6 and August 31. 2008, respectively, at their current spectral locations, and that it  will 
cxpcditiously relocate “relatively modest” systems in MEA 26 (Memphis), MEA 37 (Oklahoma City), and MEA 44 
(where iis customer operates a system i n  the Las Vegas area) once the associated equipment has been authorized for 
use hy  the Commission. Access Spectrum July 24, 2007 Ex Porte at 1-2. 

3,’ 

!y 47 U.S.C. 3 30Y(O. 

See 700 MH; Furfher Notice, 22 FCC Rcd at 8137 ¶ 199. 

Ser Access SpectrudPegasus Reply Comments in WT Docket No. 06-169 at 8 !‘I5 

i9h See 700 M H z  Fiirfher Notke ,  22 FCC Rcd at 8132-33 ‘J 186. 
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reconfigured puhlic safety nai~owband operations from interference, we find that the public interest, 
convenience, and necessity will he served by modifying the PTPMS 11 licenses by shifting its Guard Band 
A Block license to the reconfigured 4 Block in [he same geographic service area, and shifting its B Block 
licenses downward 1 megahertz. 

niodification of its license5 would he contrary to the public interest.2Y7 Among other things, PTPMS 11 
argued that “[tlhe record is not clear that there are demonstrable public interest benefits that would flow 
Irom” mndificalion of its Iicenseh.29y We disagree. The protcction of public safety is at the core of the 
Commission’s public interest obligations.”” The hand plan that we are implementing today will enable 
the downward I-megahertz hand shift necessary to prevent interference to vital public safety 
communications in  bordcr areas. If we do not modify the PTPMS I1 licenses, the I-megahertz spectrum 
shift that solves interference problems for reconfigured public safety narrowband operations in  the border 
areas cannot be accomplished. Moreover, if PTPMS 11’s B Block licenses were to remain in their current 
spectral location. their resulting overlap of public safety spectrum would create interference between the 
s e r ~ i c e ~ . ~ ~ ’  In addition, if the Guard Hand A Block license in Buffalo does not move from 746-747 MHz 
and 775-776 MHz, a uniform shift of the Upper 700 MHz hand plan cannot occur, frustrating what we 
have deterniined to be the optimal band plan for the Upper 700 MHz Band. 

throughout the continental United States, we hereby modify PTPMS II’s Guard Band A Block license in 
Buffalo (MEA 0031, pursuant to Sections 316, 303, 301, and 4(i) of the Act,’” to operate in the same 
geographic area hut in  the reconfigured A Block at 757-758 MHz and 787-788 MHz. We also modify 
PTPMS 11’s B Block licenses in Des Moines -Quad Cities (MEA 021) and El Paso - Albuquerque (MEA 
039) hq shifting them down by I megahertz, so that PTPMS I1 is authorized to operate at 761-763 MHz 
and 791-793 MHz. These modifications will not burden PTPMS I1 because it will continue to have 
access to the same amount and quality of spectrum, and the move within the band will not require any 
modification of deployed equipment, since PTPMS I1 does not have any operations associated with the 
three licenses?”’ 

130. On July 6, 2007, PTPMS 11 filed an e r p a r t e  in which it generally argued that 

I 3  I. To ensure that critical interoperable public safety communications are uniform 

132. As a result of the foregoing modifications, the new nationwide Upper 700 MHz Band D 
Block license, at 758-763 MHz and 788-793 MHz, will be authorized in Des Moines - Quad Cities (MEA 
02 I )  and El Paso - Albuquerque (MEA 039) on a secondary basis to PTPMS 11. As such, the D Block 
licensee may not cause interference to primary operations of ITPMS I1 or claim protection from harmful 
interference from any operations of PTPMS I1 in those MEAS.’”’ The D Block licensee must cease 
operations on the spectrum assigned to PTPMS I1 in these two markets if it poses an interference problem 
to PTPMS 11. In  the event that PTPMS 11, or a successor or an assign of PTPMS 11, elects to cancel either 
of its grandfathered licenses, or if either license cancels automatically, or is terminated by the 
Commission, then the licensed geographic area will reven, without further action by the Commission, to 

SPC ITPMS I1 Jul)  6, 2007 Lc PrirrP at 2 

Id at 3-4 

See Improving Puhlic Safcly Comrnunicaticns in Ihe 800 MH2 Band, WT Docket No. 02-55, Report and Order, 

?47 

2‘,8 

3 9  

19 FCC Rcd 14969. 14Y71 yi I (2004) (”KO0 MH: Report andorder”) .  

““See 70OMHz FurtherNotice, 22 FCC Rcd at 81371 199 

lo’ 47 U.S.C $ 5  316,303,301. 1 ~ 4 i i ) .  

‘“’See PTPMS I1 Guard Band Manhger’s Annual Report, available at 
http://wireless.lcc.ro\/services/index.htm?ioh=ruardband re~orts&id=700 guard. 

’”’ 47 C.F.R. ’2105(c)(2). 
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the D Block licensee. This reveraionary interest will include the right to operate under the technical rules 
consistent with those that apply to the remainder of the D Block license. 

However. as explained elsewhere in  this Second Report and Order, we do not believe it is 
i n  the public interest to permit these two grandfathered licenses to operate indefinitely under a technical 
regime that is potentiallj incompatible with the D Block or the adjacent Public Safety Broadband 
Licensee. Nor do we find that the public interest would be served by permitting PTPMS I1 to operate 
indefinitel? within the D Block, and thus impede the provision of broadband public safety operations in 
the populous Des Moines - Quad Cities (MEA 02 I) and El Paso -Albuquerque (MEA 039) markets to 
the detriment of the American public. We therefore grandfather PTPMS 11’s two B Block licenses 
without any renewal expectancy, and do not extend the term of its licenses as we have for the D Block 
(discused below). We will afford PTPMS 11’s Guard Band A Block license the modified (less stringent) 
technical rules that we adopt belon, for all other Guard Band A Block licenses. 

r ~ l e s . ~ ~ ’ ~  PTPMS I1 has 30 day5 from the effective date of this Second Report and Order to protest the 
foregoing license modifications. Consistent with the July 6 and 26, 2007 Ex Partes, no protest rights will 
he afforded to any other Guard Band licensee.’ur 

131. 

134. Accordingly, pursuant to Section 3 16 of the Act and Section I .87 of the commission’s 

(b) Broadband Optimization Plan (BOP), Critical 
Infrastructure Industries (CII) and Ericsson 
Proposals 

135. Background. In Section 337(a) of the Act, Congress mandated that the Commission 
allocate “spectrum between 746 MHz and 806 MHz, inclusive” ( i e . ,  the Upper 700 MHz Band) by 
designating 24 megahertz of the spectrum “for public safety services” and 36 megahertz “for commercial 
use to be assigned by competitive bidding pursuant to Section 309(j).”306 As directed by Congress, the 
Commission allocated 24 megahertz of this spectrum for public safety use at 764-776 MHz and 794-806 
MHz and 36 megahertz of this spectrum for commercial use at 746-764 MHz and 776-794 MHz.’” In 
deciding whether or not tr, allow commercial operations inside the Guard Bands, the Commission 
concluded that it was constrained by Congress’ clear mandate to allocate, and thus auction, a full 36 

47 U.S.C. 5 316; 47 C.F.R. 5 1.87. 

See Access SpeclrumiPegasus July 6, 2007 Ex Pane;  Access SpectrumPegasus July 26,2007 Ex Parte. 

47 U.S.C. 5 337(a). as enacted by the Balanced Budget Act of 1997. Pub. L. No. 105-33, Title 111, 11 1 Stat. 251 

305 

10(, 

( I  Y97). Section 317(a) prob’ides in  pertinent part: 

the Commission shall allocate the electromagnetic spectrum between 746 megahertz and 806 megahertz, 
inclusive. as fiill<iws: 

(I) 24 megahertz of that spcctrum for public safety services according to the terms and conditions 
establishcd hy the Commission, i n  consultation with the Secretary of Commerce and the Attorney General; 
and 
(21 36 megahertz 01 that spectrum 1cir commercial use to be assigned by competitive bidding pursuant to 
Section 3O%j).  

Congress also esldhlished a dcadline of January I ,  1998 for this allocation, as well as a deadline of September 30, 
1998 for assignment of the public safety licenses. See 47 U.S.C. 9: 337(b). On December 3 I, 1997, the Commission 
released an Order fulfilling Congress’ allocation directive. See Reallocation of Television Channels 60-69. the 746- 
806 MHz Rand, ET Docket No. 97-15’, Report and Order, 12 FCC Rcd 22953.22962 ‘jl 17 (1998). 

’”’ Reallocation of Television Channels 60-69, the 746-806 MHz Band, ET Docket No. 97-157, Reporr and Order, 
12 FCC Rcd 22953 (1997). The commercial portion at 746-764 MHz and 776-794 MHz includes the two blocks of 
paired Guard Bands spectrum at 746-147 MHz and 776-777 MHz, and 762-764 MHz and 792-794 MHz. 
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megahertz of conimercial spectrum in  the Upper 700 MHz Band."* If the Commission had decided to 
prohibit operations inside the Guard Bands, i t  would have fallen 6 megahertz short of fulfilling the 
explicit allocatinn requirement in Section 337(a).'09 In light of this statutory mandate, we tentatively 
Loncluded in the Furrher. N o ~ i w  that the Cornmission should not adopt the BOP, or other proposals to the 
cxtznt that they propohe a reallocation of commercial spectrum for public sarety use, or the reassignment 
of this spectrum outside of the competitive hidding proce "" We also tentatively concluded that even if 
the Conimission possessed legal authority to adopt the BOP, Ericsson, or CII proposals, they would not 
he in the public interest.7" 

tentative conclusion that we cannot adopt the BOP, Ericsson, or CII proposals. First, we find that 
Congress's exprev instructions in Section 337 regarding our allocation of commercial and public safety 
spectrum in the 700 MHz Band statutorily prohibit the Commission from reallocating the spectrum at this 
time, and therefore we cannot reallocate commercial spectrum for public safety as contemplated by the 
BOP and Ericsson proposals. Even if Section 337(a) does not establish a permanent legislative bar on 
reallocating the Upper 700 MHz Band, we nevertheless conclude that it would be contrary to Congress' 
intent i n  enacting Section 337 t u  consider modifying the commercial and public safety allocations in  the 
hand at this time, before the licensees have had a meaningful opportunity to use unencumbered spectrum 
a initially envisioned (an opportunity that is unlikely to be fully available before the end of the DTV 
transition i n  2009)."' 

137. Similarly, because Section 337 requires us to use a competitive bidding process to assign 
\pectrum that has been allocated for commercial use, we must also deny the BOP'S proposal to reassign 1 
megahertz from the Guard Band B Block to the current Guard Band A Block licensees, and the CII 
proposals to award Guard Band B Block licenses within our inventory to their constituents outside of 
compelitive bidding. As noted above, Section 337(a)(2) prescribes competitive bidding as the method of 
assigning commercial spectrum in the Upper 700 MHz Band.313 For the same reasons that we cannot 
reallocate the band at this time, we also conclude that we cannot alter the method of assignment at this 
time, and thus on this basis also we must deny the BOP and CII proposals. We note that the proposal 
adopted by the Commission today does not possess the same legal infirmity because it does not involve 
the assignment of spectrum from the Commission's auction inventory outside of the competitive bidding 
process. 

With respect to the BOP, even if we had legal authority to assign additional spectrum to 
the current Guard Band A Block licensees without competitive bidding, we conclude that the proposals 
for assigning commercial spectrum licenses in this manner would not serve the public interest. Under the 
BOP, the Guard Band A Block licensees would receive an additional 1 megahertz of spectrum outside of 
the auctions process. Given that we lack authority to assign additional Upper 700 MHz Band spectrum to 
public safety as contemplated by the BOP, there is no unique or compelling reason in the record to award 

136. Discusion. For the reasons discussed in the 700 MH: Further Notice, we adopt our 

138. 

Srr Upper 700 hi": Second Report urid Order, IS FCC Rcd at S116-19¶¶ 16-40 

Id. 

700 MH: Further fVotire, 22 FCC Rcd at 8 147 ¶ 227. 

Id. The Cominissiun added [hat the BOP could also result i n  interference between 700 MHz Band public safety 

, a , *  

x,/g, 

i , !  ~' 

and commercial operations. I d  

the Comniission to maintain the specified 24/36 megahertz allocations in perpetuity (barring future legislative 
aclion), the result would be the ramr: the statute would prohihit us from altering these allocalions at this time. 

" ' 4 7  U.S.C. %7(aN2). 

: , r  If. in contrast, these proponcnrs' reading of Section 337 is incorrect, and the statutory language i n  fact requires 
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the H O P  proponents additional comniercial spectrum in the 700 MHz Band outside of the competitive 
bidding process. Moreover, we believe that any residual benefits associated with the BOP plan are not 
unique lo the BOP and can be achieved through the Commission’s established spectrum management 
mechanisms. Similarly, we find that the CII proposals would not serve the public interest because they 
include an assignment ol~comniercial spectrum to licensees outside of the competitive bidding proce ’I‘ 

.4lthough we recognize the potential for C11 entities to engage in life-critical communications, we do not 
find a sufficient public interest rationale for creating any exception in the 700 MHz Band from the 
current. established practice of suhjecting CII to competitive bidding for spectrum that serves their 
commercial infrastructures. 

139. Finally, we conclude that the additional Ericsson band plan proposal is not in the public 
interest. We believe that the band plan we are adopting today better addresses the need for the 
establishment of a large, continuous block of paired 1 I-megahertz spectrum, as compared to the Ericsson 
proposal. We believe that retaining the B Block and merely moving its location is not the most efficient 
use of spectrum, given our finding that the B Block at its current location is no longer necessary as a 
guard band and should be subsumed into the 700 MHz Band commercial spectrum to be auctioned. 

2. Service Rules 

a. Commercial Services (Excluding Guard  Bands and Upper 700 MHz 
D Block) 

(i) Performance Requirements 

conimercial services in the Upper 700 MHz Band, and then subsequently followed with similar rules for 
the Lower 700 MHz Band. In the Upper 700 M H z  First Report and Order, the Commission required that 
licensees in the 746-764 and 776-794 MHz Bands provide “substantial service,” as outlined in Section 
27.14(a) of its rules.’” These rules require licensees to provide “substantial service” within ten years of 
license issuance.“‘ The Upper 700 M H z  First Report arid Order also established safe harbors for 
licensees with regard to the substantial service requirement. Specifically, a licensee would be considered 
to be providing “substantial service” in the licensed service area if it constructs four permanent links per 
one million people (when fixed, point-to-point service is offered) or if it demonstrates coverage of 20 
percent of the population (when the licensee offers either mobile services or fixed, point-to-point 
sxvice).”’ For the Lower 700 MHz Band, the Commission also ado ted the substantial service standard 
with the same safe harbors in the Lnwer 700 MHz Report and Order!’ In addition, in the Rural Report 
arid Order, the Commission established a safe harbor for substantial service related to the provision of 
mobile telephony service in  rural areas. In that Order, the Commission stated that a licensee providing 
mobile service in certain bands, including the 700 MHz Band, “will be deemed to have met the 
wbstantial service requirement if it provides coverage to at least 75 percent of the geographic areas of at 
kast 20 percent of the ‘rural areas’ within its licensed area.’”I9 As with all Wireless Radio Service 
licmses, failure to meet the specified performance requirements under the particular license authorization 

140. Background. The Commission first adopted performance requirements for the 

As w~ expressed in the 700 MH: Further Nofire, CII entities are eligible to participate in future auctions for 4 i 4  

5pectrum i n  the 700 MHz Band. See 700 M H z  Ficrfher Nofice, 22 FCC Rcd at 8149¶ 233 n.491 

”‘ Upper- 700 M t k  Fircr Reporr arid Order, I5 FCC Rcd at 505-506 M70-72. 

substantially above a level of mediocre service which just might minimally warrant renewal.” Id. 

’I7 See Upper 700 M H z  First Reporr arid Order, 15 FCC Rcd at 505 ¶ 70. 

‘Ix See Lower 700 M H z  Repon arid Order, 17 FCC Rcd at 1079 

”’ Rural Reporf arid Order, 19 FCC Rcd at I Y  I23 ¶ 79. 

47 C.F.R. $ 27.14a).  This section defines “suhstantial service” as “service which is sound, favorable, and I l h  

149-151 
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within the required period results in automatic license termination.”” 

NoI0iii.e. uc  sought comment on whether we should revise these existing performance requirements, or 
adopt alternative build-out rules. for licenses in the 700 MHz Band that have not been auctioned in  order 
lo promote access IO spectrum and the provision of service to consumers?2’ In particular, we asked for 
comment on the effectiveness 01 the existing substantial service standard and safe harbors and whether 
changes or revisions should be adopted to better promote service, especially in rural areas3” The 700 
MH: Comnrri-cia1 .Sc,ri’icc.s hiofice also asked comnienters to address whether the Commission should 
adopt alternative performance requirements. such as benchmarks based on the population or geographic 
area within a license area, instead of the substantial service standard.”’ In addition, we asked for 
comment on whether our performance requirements should include a “keep-what-you-use” rule similar to 
that applied to ccllular service in the 1980s. or a slightly modified version called “triggered keep-what- 

I 4  I .  700 MH: C o r n m e r r i ~ r l  Ser i~ iccs  Not ice.  In 2006, in  the 700 MHz C o m m e r c i a l  Services 

i,, >olI-u’e.” - 

142. In response to the 700 MH: Commerc ia l  Services Notice, commenters offered a variety of 
arguments on the issue of performance requirements. Most of the parties that commented on this issue 
opposxl replacing the substantial service standard with a stricter performance requirement. These parties 
included a mix of large. medium, and small CMRS providers, as well as two providers of broadband 
technology.”s On the other hand, a number of other patties strongly supported a “keep-what-you-use” 
approach, including rural CMRS providers, a tribal government, and a coalition of state government 
agencies.”“ In addition, some commenters argued in favor of construction benchmarks based on the 
population or geographic area served, and some of these parties also recommended a combination of both 
benchmarks and a “keep-what-you-use” approach.’” For example, RCA recommended a combination of 

”“47 C.F.R. I.Y46(c). 

”’ 700 MH; Comnrerciul Services Norice, 21 FCC Rcd at 9373-76 ‘j’j60-69. 

12? Id a1 y 62-63. 

Id. at 64-66. 

10. at yi 67-69. 

l! ,  

124 

”‘See,  e.g., AT&T 700 MHz Commercial Services Norice Comments at 12-16; AT&T 700 MHz Commercial 
Sen’ices Noficc Reply Comments at 21 -24; CTlA 700 MHz Commercial Services Nofice Comments at 7-16; 
Cingular 700 MH; Commercial Senices Nofice Comments at 9- 13; Corr 700 MHz  Commercia[ Services Notice 
Comments at 5-8;  Dobson 700 MH; Commercial Services Norice Comments at 5-  IO: Leap 700 MHz Commercial 
Services Notice Comments at 9-10; Leap 700 MHz Commercial Services Norice Reply Comments at 5-6; MetroPCS 
700 M H z  Commercial Senices Notice Comments at IS- 16: MetroPCS 700 MHz Commercial Services Notice Reply 
Comments at IO- 12: MilkyWay 700 MHz Cowimercial Services Notice Comments at 7-9; NextWave 700 MHz 
Commrri~iul .Servi(.es Norice Reply Comments a1 14; Qualcomm 700 MHz Commercial Services Notice Comments 
af 19: Union Telephone 700 MH: Commercial Services Notice Comments at 5-6: US. Cellular 700 MHz 
(‘ommcrcial Services Notice Comments at 12-16; U.S. Cellular 700 MHz Commercial Services Notice Reply 
Conrrnents at I I - 16: Verizon Wireless 700 MH: Commercial Senjices Norice Comments at 6-9. 

’”’ See, e.?., HowardIJaved 700 ,MHz Curmnercial Services Nofice Comments at 24-26; Navajo Nation 700 MHz 
Cornnrerriai Setvices Notice Comments at 2-3; OPASTCO 700 MHz Commercial Services Notice Comments at 5-6; 
RCA 700 MH: Commercial Se-r.,ices Noricp Comments at 8-10; RCA 700 MHz Commercial Services Norice Reply 
<:ommcnts at 4-7: RTG 700 MH; Commercial SenJices Notice Comments at 8-9; Vermont Department of Public 
Scrvicc et a/ .  700 MH: Comnrrr&l Servii.es Notice Comments at 5- IO: Vermont Department of Public Service el 
ol. 700 MH: Cnmmrrcial Services Nolice Reply Comments at 4-7. 

“‘See. e . &  DIRECTViEchoStar 700 MHz Commercial Services Norice Comments at 9; Navajo Nation 700 M H z  
Commercial Sen,ii.es Notice Comments at 2-3; RCA 700 MHz Commercial Services Notice Comments at 8-10; 
RCA 700 MH; Ci~mmerc ia l  Services Notice Rcply Comments at 4-7; Vermont Department of Public Service, el al. 
(continued. ... ) 
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hoth geographic benchmarks and a "keep-what-you-use" rule.'" A related proposal by the Vermont 
Department of Public Service ('I ai. included a combination of population or geographic benchmarks and 
;I "keep-what-you-use" rule. Other commenters argued that the Commission should allow third parties 
to access the unused portions of a licensee'\ spectrum on a non-interfering basis."" These commenters 
rcferred to the T1' M/hire Sptrces Report and Order,'" in which the Commission allowed for unlicensed 
iisr of spectrum in  the core TV broadcast hands, and they argued that the Commission also should allow 
huch use in the 700 MHz Band."' Other commenters specifically opposed permitting this type of 
unlicensed we in the 700 MHz Band."' 

32') 

143. 700 M H ;  Fiirrher Notice. More recently, in the 700 MHz Further Notice,  we sought 
comment o n  the performance requircments lor commercial licensees in the 700 MHz Band and asked 
commenters to address specific approaches."' As a basis for consideration of this issue, we asked for 
coiiinient on our proposal 10 adopt a modified version of a recommendation by RCA, which would apply 
hoth performance requirements based on geographic benchmarks and a "keep-what-you-use" rule.335 We 
proposed that licensees be required to provide service that covers 25 percent of the geographic area of the 
liccnsc area within three years, SO percent of the area within five years, and 75 percent of the area within 
eighr y e d 7 '  We lurther proposed that, in applying such a geographic benchmark, we would consider 
the relevant Service area to exclude all government land.337 

meet their interim and end-of-term build-out requirements.33R We observed that the consequences for 
failure to meet an interim benchmark could include a reduction in the length of the license term.339 In 
addition, we sought comment on RCA's recommendation that licensees that fail to meet an interim 
benchmark face a "proportionate" application of the "keep-what-you-use" rule, in which a license area 
would be reduced sufficiently to create a resulting license in which the licensee meets the relevant 
(Continued from previous page) 
700 M H z  Commercirrl Services Notice Comments at 5-8. The Navajo Nation, RCA, and the Vermont Department of 
Puhlic Servicc, er ul. favorably discuss hoth benchmarks and a "keep-what-you-use" approach. 

See RCA 700 hlHz Commercial Services Noricr Comments at 8- 10; RCA 700 MHz Commercial Services Notice 

144. We also asked commenters to address the potential consequences for licensees that fail to 

1 3  

Reply Comments at 4-X. 

Srr Vermont Department O S  Public Service. el al. 700 MHz Commercial Services Notice Comments at 5-8. 

See, e.&, Howdrdllaved 700 MHz Commercial Services Notice Comments at 31-37; NextWave 700 MHz 
('ommerciul Services Notice Reply Comments in WT Docket No. 06.150 ai 9-12 (supporting rules allowing 
unlicensed use on a secondary basis); Tropos Comments i n  WT Docket No. 06-150 at 9-1 I (recommending hands 
designated for unlicensed use). 
' '  

and i n  the 3 CHz Band, ET Docket No. 04- 186, Fir.sr Repon and Order and Further Notice of Proposed 
Rulernukiiig, 21 FCC Rcd 12266 (2006) ( N  White Spaces Repon and Order). 

Services Norire Reply Comments at 9-12, 

" '  See CTIA 700 MH: Commrrcial Srfi.ice.7 Notice Reply Comments at I I 

12'1 

1 i o  

l i ,  Unlicensed Opcration in the TV Broadcast Bands, Additional Spectrum for Unlicensed Devices Below 900 MHz 

See HcwardJaved 700 M H z  Connnrrciul Senices  Notice Comments at 3 1-37; NextWave 700 MHz Cr~mmercial 

.. . 

See 700 MH; Funher Norice, 22 FCC Rcd at 8 140-43 W 207-220. 

See 700 MH; Fiirfher- Notice, 22 FCC Rcd at X 142 '$2 12. l l i  

3 %  
~~ See id. 

'''  SF^ 700 MH: Frrrfher Notice. 22 FCC Kcd at X 142 ¶ 21 3. 

iixId. at 8142-43y[y1214-15. 

'''I Id. at 8142 p 214. 
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benchmark."" With regard to end-of-term build-out requirements, we sought comment on whether we 
\hould apply a "~eep-what-you-use" rule. 
Commission might apply such a rule.3" We noted that the Commission could apply a "keep-what-you- 
use" rule regardless of thr level of construction by the licensee, or it  could apply such a rule only in  the 
went  a licensee failed to meet a specific coverage requirement."' 

WK also proposed t o  apply performance requirements only o n  an EA or CMA hasis and 
\ought commcnt on this approach. We noted that this proposal would require REAG licensees to meet 
the service henchmarks on an EA basis, and that failure to do so in a particular EA would result in a loss 
of ii portion of the geographic area in that Finally, we asked for comment on any other proposal 
that would apply build-out requirements that would he more stringent than the current substantial service 
jtandard. In particular, we asked if population benchmarks should he used instead of geographic 
henchniark~."' 

42, We specifically asked that commenters address how the 

145. 

146. I n  response to the 70UMH; Firrther Notice, commenters take a variety of positions with 
regard ro performance requirements. A broad mix of commenters urge the Commission to continue to 
utilize its substantial service criteria."" This mix of cornmenters includes nationwide, regional, and small 
and rural service providers,"" industry trade groups,348 and potential new entrants."' These commenters 
contend that a substantial service rule is consistent with prior Commission pronouncements, promotes 
Ilexihility. relies on market forces, and that there has been no showing of a problem related to lack of 
construction or spectrum warehousing that would necessitate more stringent performance criteria. Leap 
observes that the Commission previously has determined that a substantial service standard has important 
advantages, such as allowing the Commission to take into consideration the provision of service to rural 
areas, niche markets, or discrete populations."') Similarly, Union notes that the Commission previously 
has stated that a substantial service standard provides flexibility for rural providers to tailor business plans 

i l l 1  ,d, 

~ ~ ' I d . a t R 1 4 2 q 2 1 5 .  

'421d. at8142-43q21S. 

.See 700 MHz Furfher Nofice, 22 FCC Rcd at 8 I42 'fi 21 4. 

See 700 MHz Further Notice, 22 FCC Rcd at 8143 1217 .  

'" See 700 MH: Fiirrher Notice, 22 FCC Rcd at XI43 'j 220. 

'l'' See. r ' . ~ . .  4G Coalition 700 MH: Further Notice Comments at 12-20; AT&T 700 MHz Further Notice Comments 
01 14- 17; Blooston 700 MHz Furrher Norice Comments at 7-9; Council Tree 700 MHz Furrher Nurice Comments at 
I?- IS; CTlA 700 MH: Further- Notice Comments at 3- IO; Dobson 700 MHz Further Notice Comments at 3 ;  Leap 
700 MHr Firrfhei- Notice Comments at 5-7; McBride 700 MHz Further Notice Comments at 16-17; MetroPCS 700 
,MHz Further Notice Comments at 29-38; RTG 700 MHz Further Notice Comments a( 8-12; SpectrumCo 700 MHz 
F i i r f h r  Not iw Comments at 20-30; TIA 700 MHz Furrher Notire Comments at 7-8;  Union 700 MHz Further 
jVotice Comments at X: USCC 700 MH: Furfher Notice Comments at 14-19; Veriron Wireless 700 MHz Further 
?'ofice Cunimcnts at I Y - 3 1  

'43 

1I-I 

See Blooston 700 MH: Further Notice Comments at 7-9; Dobson 700 MHz Further Norice Comments at 3-6; 
Leap 700 MHr: Fiirllier Notice Comments at 5-7; Union 700 MHz Further Notice Comments at IO;  AT&T 700 MHz 
Further Notice Comnients at 15; U.S. Cellular 700 MH: Further Notice Comments at 14-19; Verizon Wireless 700 
.%It/: Further Norire Comments at 28-30. 

'" See CTIA 700 MH: Further Norice Comments at IO:  TIA 700 MHz Further Norice Comments at 7-8. 

IJY See 4G Coalition 700 MHz Further Notice Comments at 12-14, 16-18; SpectrumCo 700 MHz Further Notice 
Comments at 21-24. 

"('See Leap 700 MHz Further Norice Comments at 6. 
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[or thcir unique and sparsely populated markets.”’ 

Other commenters assert that the Commission should impose either a population- or 
geographic-based build-out requirement. and that this requirement also should includc some form of 
interim benchmarks.3i’ Parties favoring the use of population-based performance requirements for 
coinnierciiil licenses include a couple of nationwide service providers,”’ a provider of wireless services in  
rural and suburban areas,lJ and an equipment provider.’‘ For example, AT&T argues that, to the extent 
i t  decides to adopt a build-out rulc that is more specific than substantial service, the Commission should 
adopt population-hased benchmarks that would be like those applied to initial PCS licenses.lsb Verizon 
Wireless argues that, to the extent i t  decides to adopt stricter build-out rules, the Commission should 
adopt population-based benchmarks that require covera e of S O  percent of the population within five 
years and 75 percent of the population within ten years!’ Dobson recommends that the Commission 
:tpply a benchmark for REAG licenses that is based on population, not geography.”8 

Parties favoring geographic-based performance requirements include regional service 
providers,‘5Y industry trade groups representing rural service providers,’” an organization dedicated to 
improving 91 1 service,36’ and a coalition of state agencies.36’ These commenters maintain that the 
rxisting substantial service standard is inadequate and does not promote service in rural areas, and that i t  
does not further other Commission goals. RCA and RTG argue that the superior propagation 
characteristics of the 700 MHz Band make this spectrum especially susceptible to spectrum warehousing, 
and i t  concludes that stricter build-out requirements are an appropriate remedy.36’ Similarly, Vermont 
Department of Public Service e r a / .  states that, if the Commission adopts its proposed geographic 
benchmarks. this will “benefit the public by setting an expectation that licensees will provide service 
widely throughout the license area, including in more rural areas.”36J 

147. 

148. 

3 5 ,  See Union 700 MHr Firrthei- Nutice Comments at 8. 

‘’l’ See. q., 700 MHz lndcpcndents 700 MH; Further Notice Comments at 8-10; Aloha 700 MHz Further Notice 
Comments at 3-4; CCIA 700 MH: Further Notice Comments at 4; Cellular South 700 MHz Further Notice 
Comments at 3-5; Emharq 700 MHz Further Nutire Comments at 5 :  Frontier 700 MHz Further Notice Comments at 
I O - I ? :  RCA 700 MHz Furrher Norice Comments at 11: RTG 700MHz Further Notice Comments at 8-12; WISPA 
700 MHz Further Notice Comments at 12-14; see also RCA 700 MHz Further Notice Reply Comments at 1-1 1 .  

’ ‘ I  See AT&T 700 MHr Further Notice Comments at 19-20; Veriion Wireless 700 MHz Further Notice Comments 
at 28-30, Attach. A at 4-5. 7. 

See Dobson 700 M H z  Further Notice Comments 6-7. 

See Momrola 700 MH; Further Nofict, Comnienls at 34. 

See AT&T 700 MHz Further Notice Comments at 19-20, 

See Verizon Wireless 700 MHz Furrher Notice Comments at 28-29, 

See Dohson 700 MH; Furrher Notice Comments 6-7. 

See Cellular South 700MHz Fuflher Notice Comments at 3-8. 

See RCA 700 MH: Further Notice Reply Commenrs at 7-8. RTG 700 MHz Further Notice Reply Comments at 

154 
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WJ 

x- IO. 

‘“‘ See NENA 700 MHz Further NLirice Reply Comments at 3. 

“‘See Vermont Department of Puhlic Service et a/. 700 MHz Further Notice Reply Comments ai 1-3. 

”” See RCA 700 MH: Further Notice Comments at 7-8; RTG 700 MHz Further Notice Comments at 9-12; RCA 
700 MHz Further Notice Reply Comments at 7-8, I I ; RTG 700 MHz Further Notice Reply Comments at 8. 

See Vermont Department of Puhlic Service et a/ .  700 MHz Further Norice Reply Comments at 1-2. i h i  
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l4Y. Some commenters that support either population- or geographic-based construction 
hcnchniarkh also support the adoption of a “keep-what-you-use” rule.7“ These parties state that this 
approach i\ pro-competitive. because i t  allows new providers to acquire unused spectrum, and equitable, 
bccausc licensees only lose the unused portions of their license area. Those who oppose a “keep-what- 
you-use” rule argue that such provisions wil l  lead to uneconomic build-out, promote “greenmail,” and 
chill secondarj markets.’hh A few cornnienters argue that. rather than reclaim spectrum, the Commission 
should designate unserved areas as “vacant channels” that would be usable by unlicensed devices.367 

benchmarks that were proposed in thc 700 MH: Further Notice. For example, RCA specifically favors 
the application o f  the proposed performance requirements to all 700 MHz Band licenses to be 
auctioned.”’ Similarly, Vermont Department of Public Service er ul. recommend the same mix o f  strict 
geographic-based  benchmark^.'^^ 

Other commenters expressed concern about the specific interim geographic benchmarks 

150. In addition, some commenters support the use o f  the specific interim geographic 

15 I .  
thal were proposed in the 700 MH: Furrher Norice. If the Commission adopts geographic benchmarks, 
these parties argue that either any interim benchmark should be longer than three years or a three-year 
interim benchmark should not apply to rural areas.370 Blooston states that the Commission should not 

< h i  
See. t’.fi.. 700 MHz Independents 700 MH: Fuirher Notice Comments at 8-10 (support adoption of rules similar 

10 those used for licensing unserved cellular areas); PISC 700 MHz Furrher Notice Comments at 37 (agrees with the 
eeneral proposal that licensees should he suhjeccl to a “use-or-lose” license condition); Aloha 700 MHz Further 
Yotici Comments at 4 (supports the general ”keep-what-you-use” proposal set forth in the 700 MHz Further 
Notice); Blooston 700 MH; Further Norice Comments at 7-8 (Commission should exempt CMA licenses from 
“~eep-what-you-use” performance criteria): CCIA 700 MHz Further Norice Comments at 4 (urges the Commission 
to adopt ”keep-what-you-use”); Cellular South 700 MHz Further Notice Comments at 5 (supports RCA’s 
proportionate “keep-what-you-use” approach); Dobson 700 MHz Further Notice Comments at 6-7 (supports use of 
”kecp what you use” relicensing for small-siLed service areas only); RCA 700 MHz Further Norice Comments at 7- 
8: RTG 700 MHz Furfher Norire Comments at 5-7, 9 (supports cellular “keep-what-you-use” procedures); Verizon 
Wireless 700 MH: Further Norire Comments at 19-3 I; Vermont Department of Public Service et al. 700 MHz 
Furrher Nori1.e Reply Comments at 1-3. 

See. e.g., AT&T 700 MH: Further Norice Comments at 14- 17 (“keep-what-you-use” re-licensing approach i s  
inconsistent with long-standing Commission policy); CTIA 700 MHz Further Notice Comments at 10 (Commission 
should estahlish performance requirements similar to AWS performance requirements); Leap 700 MHz Further 
.Vorire Comments at 6 (“keep-what-you-use” could have particularly unfortunate consequences); MetroPCS 700 
:WH: Furrher Notice Cnmments acl 30 (“keep-what-you-use” mechanisms are particularly burdensome for smaller 
:ind regional carriers); Motorola 700 MH: Further Norice Comments at 36 (“keep-what-you-use” creates 
uncertainty. may chill the auction process. and i s  not necessary given the competitive nature of the commercial 
market); SpcctrumCo 700 MHz Further Norice Comments at 20.30 (Commission should not adopt either of the 
“keep what you use” policy proposals described in the 700 MHz Further Notice); TIA 700 MHz Further Notice 
Coninicnls at 7-8 (Commission should apply the same construction obligations that i t  has applied i n  the broadband 
PCS conlexcl): Union 700 MHz Further Notice Comments at 9 (opposes re-licensing mechanism to reclaim 
spectrum): USCC 700 MH; Fiii-rher Norire Comments at 17- 18 (“keep-what-you-use” requirement wi l l  create 
powerful replatory incentivcs to engage in economically irrational behavior); WISPA 700 MHz Funher Notice 
Comments at 12-14 (a licensee that fails to meet the applicable benchmarks should not automatically have i ts license 
area reduced, hug should face a higher levr l  of scrutiny at the end of i ts  license term). 

i0f. 

See, e.g.. PISC 700 MHz Further Norice Comments at 37; Google 700 MHz Further Notice Comments at 9.  

See RCA 700 MH: Further Norice Comments at 5 .  

See Vermont Department of Public Service et ai. 700 MHz Further Notice Reply Comments at 1-3. 

See. eg.. 4G Coalitinn 700 MHz Further Notice Comments at 12-20; 700 MHz Independents 700 MHz Further 

i(17 

im 

17n 

.Votice Comments at 8-10; Aloha 700 MHz Fiirrker Notice Comments at 3-4; Dobson 700 MHz Further Norice 
(continued.. ..) 
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apply geographic benchmarks or a “keep-what-you-use” rule to rural areas, and that if a “keep-what-you- 
USC” rule is adopted, licenses based on CMAs should be exempt.271 Other commenters recommend that 
the Commission exempt RSA-based licenses from any interim build-out requirements.’” In contrast, 
Dobson argues that strict geographic-based build-out requirements should apply only to licenses based on 
CMAs and EAs, not those based on REAGs.”’ Other commenters opposed to a three-year interim 
henchinark note that such an approach does not account for high start-up costs or the time needed to 
develop new technologies. and that it hurts new entrants. For example, the 4G Coalition maintains that 
obligations and timelines such as thosc proposed by RCA “would dissuade, if not outright foreclose, a 
nationwide new entrant business plan.”“‘ 

Finally, some smaller service providers, as well as a regional service provider, suppon 
the Comniission’s proposal to require REAG licensees to meet build-out requirements on an EA basis.275 
Other commenters argue that build-out for REAG licenses should be evaluated under the existing 
mbstantial service standard or the existing substantial service standard should be applied on an EA 
basis . ”” 

IS?. 

153. Discussion. In order to better promote access to spectrum and the provision of service, 
especially in rural areas, we replace the current “substantial service” requirements for the 700 MHz Band 
licenses that have not  heen auctioned with significantly more stringent performance requirements. These 
include the use of interim and end-of-term benchmarks, with geographic area benchmarks for licenses 
based on CMAs and EAs, and population benchmarks for licenses based on REAGs. Licensees must 
meet the interim requirement within four years of the end of the DTV transition (i,e,, Febmary 17, 
2013.777 Failure to meet the interim requirement will result in a two-year reduction in license term, 
well as possible enforcement action, including forfeitures. We also reserve the right for those that fail to 
meet their interim benchmarks to impose a proportional reduction in the size of the licensed area. 
Licensees that fail to meet the end-of-term benchmarks will be subject to a “keep-what-you-use” rule, 
under which the licensee will lose its authorization for unserved portions of its license area, which will be 
returned to the Commission for reassignment. They may also be subject to potential enforcement action, 
including possible forfeitures or cancellation of license. We also impose certain reporting requirements 
intended to help the Commission monitor buildout progress during the license term. We expect that 

(Continued from previous page) 
Cornments at 3; Frontier 700 MHz Furfher Notice Comments at 10-12, RTG 700 MHz Further Notice Comments at 
8- I ? :  Union 700 MHz Furrher Norice Comments at 8; Verizon Wireless 700 MHz Funher Nufice Comments at 19- 
31; WISPA 700 MHz FurfherNoficeComments at 12-14. 

378 as 

See Blooston 700 MH; Furfhrr Notice Comments at 7-8.  n,  

’” See. e.8.. RTG 700 MHz Furrhrr Norice Comments at 9-10: NTCA 700 MHz Furfher Nofice Comments at 5-7; 
Union 700 M H z  Fiirther Notice Reply Comments at 4-6. 
i 7 i  See Dvbson 700 MH: Furthrr Norice Comments a[ 3-7.  

See 4G Coalition 700 MH: Further Nofice Comments at 15. 

See. e . ~ . .  700 MHr Independents 700 MHz Furrher Notice Comments at 8-10; Cellular South 700 MHz Furfher 
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Yofice Comments at 6; Union 700 MH: Furrher Norice Comments at 8. 

See. e .8 . .  4G Coalition 700 M H z  Furrher Norice Comments at 17: Dobson 700 MHz Further Notice Comments at I?(! 

3 ;  Verizon Wireless 700 MH; Further Notice Comments at 19-31. According to SpectrumCo, “greenmail” is “a 
Iiracticc by which parties not interested in actually providing service utilize the regulatory process to extract 
concessions lrom licensees.” SpectrumCo 700 MHz Further Norice Comments at 29. 
t71 The interim benchmark lor initial licenses in a market granted after February 17, 2009 shall be four years from 
the datc of license issuance. 

As adopted herein, thc length of original license term is ten years from the date of the DTV transition. ’7X 
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I ~ ~ e n s e e s  w i l l  take these construction requirements seriously and proceed toward providing service with 
titmosl diligence. As such, we do nor envision granting waivers or extensions of construction periods 
~ x c p t  where unavoidable circumstances beyond the licensee's control delay construction. 

Services licenses that have not yet been auctioned, we accomplish several important policy objectives. 
Wc ensure that these 700 MHz Commercial Services licensees put this spectrum to use throughout the 
course 0 1  their license terms and serve the majority of users in their license areas. With the inclusion of 
in1 interim benchmark and the potential for enforcement action for failure to meet the construction 
rcquirements, wc require licensees to provide service to consumers in a timely manner. By taking 
advantage [if the excellent propagation characteristics of the spectrum in the 700 MHz Band, which 
enables broader coverage at lower costs,"" we promote the provision of innovative services to consumers 
throughout the license areas, including in rural areas. The unique propagation characteristics of this 
spectrum means that fewer towers will he needed to serve a given license area, as compared to providing 
service at higher irequencies, and thus large license areas may be served at lower infrastructure costs. 
Moreover, by esvablishing clear benchmarks, we provide licensees with regulatory certainty regarding the 
requirements that they must meet or, if they do not, permit other providers to gain access to the spectrum 
to provide services to consumers. 

15.1. In adopting these stringent performance requirements for the 700 MHz Commercial 

155. Overall, we conclude that these set of stringent benchmarks applied across smaller 
service areas with effective consequences lor noncompliance, when combined with appropriately sized 
geographic licensing areas, are the most effective way to promote rapid service to the public, especially in 
rural areas. As noted above, the most common recommendation for promoting rural service made by 
small and rural providers was that additional licenses be made available based on smaller geographic 
service areas, which would be more readily available to providers that tend to serve rural  consumer^.^^" 
Because, as described below, all licensees (including REAG licensees) must satisfy these new 
benchmarks on either a CMA or EA basis, these performance requirements will provide all licensees with 
incentives to serve more rural communities. 

In addition, our "keep-what-you-use" rules provide additional methods for making 
smaller license areas available, thus promoting access to spectrum and the provision of service, especially 
in  rural areas. This rule ensures that others are given an opportunity to acquire spectrum that is not 
adequately built out and provide services to those who reside in those areas.381 In this way, our rules are 
pro-competitive and help ensure service to communities that might otherwise not receive service. In sum, 

156. 

3-81 S1.e Aloha 700 MHz Comniercial Services Notice Comments at 2;  Blooston 700 MHz Commercial Services 
h'otice Comments at 3: Dobson 700 MHz Conimercial Services Nutice Comments at 3; Frontier 700 M H z  
Commercid Sewices Norice Comments at 4; NTCA 700 MHz Commercial Services Notice Comments 3-5; RCA 
700 MHz Commercial Services Notice Comments at 3-4; RTG 700 M H z  Commercial Services Notice Comments at 
4.5 

See Aloha 700 M H z  Coniniercial Services hbrice Comments at 3-6; Balanced Consensus Plan 700 MHz itill 

('onimerciul Srrvicrs Notice Comment at Attach.; Blooston 700 MHz Commercial Services Norice Comments at 2; 
C&W 700 MH? Commercial Senices Norice Reply Comments ai 2-3; Con 700 M H z  Commercial Services Notice 
Comments at 2-4: Dobson 700 MHz Cowiniercial Services Notice Comments at 2-4; Howard/Javed 700 MHz 
Conirnercial Services Notice Comments at 9; Leap 700 MHz Commercial Senjices Notice Comments at 4-6; 
MilkyWay 700 MH: Conmnierciul S e r v m s  Nutice Comments at 1-6; Nextwave 700 MHz Commercial Services 
Notice Comments ai 2-6; NTCA 700 M H :  Commercial Services Notice Comments at 6 ;  OPASTCO 700 M H z  
Commercial Services Notice Comments ill 2-3: RCA 700 MHz Commercial Services Notice Comments at 4-8; RTG 
700 M H z  Commercial Services Notice Comments at 2;  U.S. Cellular 700 MHz Commercial Services Notice 
Comments at 4. 

'" See RCA 700 MHz Further Notice Reply Comments at IO. 
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we conclude that our approach should effectively promote service, including in rural areas, while 
c~\tahlishing a clear regulatory framework for licensees as they develop their business plans. 

licenses based on CMAs and EAs, licensees must provide signal coverage and offer service to: (1) at 
least 35 percent of the geographic area of their license within four years of the end of the DTV transition, 
and ( 2 )  at least 70 percent of the geographic area of their license at the end of the license term. In 
determining the relevant geographic area, we conclude that. in applying geographic benchmarks, we 
5hould not generally consider the relevant area of service to include government lands. CMA or EA 
licensees that fail to meet the interim requirement within their license areas will have their license terms 
reduced by tb’o years, from ten to eight years, thus requiring these licensees to meet the end-of-term 
henchmarh at an accelerated schedule. For those CMAs or EAs in which the end-of-term performance 
requirements have not been met, the unused portion of the license will terminate automatically without 
Commission action and will become available for reassignment by the Commission subject to the “keep- 
what-you-use” rules described below. 

With regard to the use of geographic-based benchmarks for licenses based on CMAs and 
EAh, we seek to promote service across as much of the geographic area of the country as is practicable. 
We nole that, while parties that seek to acquire licenses based on CMAs and EAs may be small and rural 
providers that are less likely to provide regional or nationwide service, they nonetheless play an important 
role in  bringing new services to consumers in many of these more rural areas. For example, RTG argues 
that the use of small license areas such as CMAs “will create opportunities for small and rural businesses 
and will foster the deployment of competitive wireless broadband services in rural areas.””’ Because we 
adopt smaller geographic license areas such as CMAs to facilitate the provision of service, including 
broadband, in  rural areas, we also adopt performance requirements that are designed to ensure that such 
service is offered to consumers i n  these areas. We agree with Cellular South’s argument that the 
uniqueness of the 700 MHz spectrum justifies the use of geographic benchmarks and that the band’s 
excellent propagation characteristics make it  ideal for delivering advanced wireless services to rural 
areas.3R3 Accordingly, for licenses based on these CMAs and EAs that are well-suited for providing 
service in rural markets, we establish benchmarks that require build-out to a significant portion of the 
geographic area. 

We note that these benchmarks for CMAs and EAs are similar to the benchmarks that we 
sought comment on in the 700 MHz Further Notice, which proposed that licensees provide coverage to 25 
percent of their geographic license area within three years of the end of the DTV transition, 50 percent of 
their geographic license area within five years, and 75 percent of their geographic license area within 
eight years. Although numerous parties supported the specific benchmarks proposed in the 700 M H z  
Further Notice,’“ the benchmarks we adopt in this Second Report and Order differ in certain respects 
from the proposal in  the 700 MH; Further Notice In recognition of the comments we have received on 
our build-out proposal, we have adopted a four-year initial benchmark, not a three-year benchmark as was 
proposed i n  the 700 M H z  Further Notice. We are persuaded that a three-year build-out requirement 
would have a disproportionate impact on new entrants who have no existing networks or customers, as 
well as small or regional carriers who are looking to enlarge their operating footprint, but who do  not 

157. Specific. Prrformmce Requirementsfor CMA and EA Licenses. We conclude that, for 

158. 

159. 

RTG 700 M H z  Coniniercial Srnices Notice Comments at 4. 

Cellular South 700 MHz Further Notice Comments at 3 

See. e.&, Aloha 700 MHz Further Nulice Comments at 4; CCIA 700 MHz Funher Notice Comments at 4; 

i Y I  
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Cellular South 700 MHz Furrher Notice Comments at 4 ;  RCA 700 MHz Funher Notice Comments at 5 ;  Vermont 
Department of Puhlic Service 700 MH; Further Notice Reply Comments at 1-2; WISPA 700 MHz Further Notice 
Comments at 12. 
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already have extensive pre-existing infrastructure in  place. In addition, we are allowing additional time 
I'm the  development of  new technologies that might be employed in this spectrum and giving licensees 
\ulficient time to develop new services..3Ls Because we move the proposed initial three-year coverage 
requirement to four years, we increase the initial geographic coverage requirement from the proposed 25 
percent to 35 percent. Accordingly, we arc not adopting a five-year coverage requirement, but we will 
rcquire 70 percent geographic coverage at the end of the license term. 

include government lands as a part of the relevant service area when applying geographic benchmarks for 
wver111 reasons. 111 many locations, covering certain government land may he impractical, because these 
land> are subject to restrictions that prevent a licensee from providing service or make provision of 
service extremely difficult. We also note that government lands often include only very small portions of 
the population in a license area. Government lands include areas that are owned or administered by the 
Federal Government, including the Bureau of Land Management, the Bureau of Reclamation, the U.S. 
Department of Agriculture's Forest Service, the Department of Defense, the U S .  Fish and Wildlife 
Service, the National Park Service, the Tennessee Valley Authority, and other agencies and governmental 
entities, as well as areas that are owned or rnanaged by individual states?86 A CMA or EA licensee with a 
peographic service area that includes land owned or administered by government may meet the build-out 
henchmarks established herein by providing signal coverage and offering service to the relevant 
percentages of land in the service area that is not owned or administered by government. 

owned or leased by government, the licensee may count this land area and coverage as part of its service 
area for purposes of measuring compliance with the build-out benchmark, but it also must add the 
covered government land to the total geographic area used for measurement purposes. This approach 
ensures that licensees receive credit for land that they cover and gives them flexibility to meet our 
benchmarks through a combination of covering government and non-govemment land, given that in 
certain cases government lands may be a high traffic area or include a significant portion of the 
population in a license area. 

160. Consistent with the arguments of many commenters, we do not rcquire licensees to 

161. To the extent the licensee employs a signal level and provides service to land that is 

162. Specific Perjormarice Requirements for REAG Licenses. We conclude that, for licenses 
based on REAGs, licensees must provide signal coverage and offer service to: ( I )  at least 40 percent of 
the population of the license area within four years, and (2) at least 75 percent of the population of the 
license area by the end of the license term. Licensees must use the most recently available U S .  Census 
Data at the time of measurement to meet these population based build-out requirements. 

In addition, for licenses based on REAGs, we will apply our performance requirements 163. 

We are concerned that the proposed three-year benchmark may not provide sufficient time for providers of 
advanced services to acquire and deploy 4G technologies. Such 4G network build-out will require the commercial 
availability of end-mend integrated systems, including subscriber terminals, radio access network, core network, 
and transport network, i n  addition to flexible enhanced services and integrated hack-office and customer support 
cenuxs. To achieve a commercial availability benchmark, teams of service providers, vendors and integrators must 
cimplek several parallel processes, including completion of the standards, product developnient, field trials, 
interoperability testing and larger scale trials, followed by deployment. Such an implementation is challenging and 
i t  may not he possible for carriers Lo complete these tasks prior to  the end of the three-year benchmark that was 
proposed i n  the 700 M t k  Furrhrr Notice. 

'lib More information on lands owned or administered by the Federal Government is available from the Department 
(if thc Interior at htt~:ilwww.doi.eov. In excluding these areas for purposes of calculating whether a licensee has me1 
the relevant build-out requirements, however, we do not intend to discourage deployment to populated tribal areas. 
Accordingly, excludcd areas do not include those populated lands held by tribal governments or those held by the 
Federal Government i n  trust or for the benefit of a recognized tribe. 
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on an EA basis:’” Accordingly. to meet their benchmarks, REAG licensees must provide signal coverage 
and offer service tu at least 40 percent of the population in each EA in its license area within four years 
m d  7.5 percent of the population of each of these EAs at the end of the license tern.  REAG licensees that 
fail to meel the interim requirement in any EA within their license areas will have their license term for 
the entire KEAG reduced by two years, from ten to eight years, thus requiring these licensees to meet the 
end-of-term benchmark at an accelerated schedule. In applying the end-of-term coverage requirement to 
REAG licensees, the Commission will evaluate the licensee’s coverage on an EA-by-EA basis. For those 
EAs in which the end-of-term performance requirements have not been met, the unused portion or the 
liceme will terminate automatically without Commission action and will become available for 
rcasignment hq the Commission subject to the “keep-what-you-use” regime described below. 

with Dobson that this type of build-out requirement is appropriate for licensees with large geographic 
:ire;is to allow for roll out of advanced services on a nationwide or regional bask3”  In particular, we are 
mindful of the significant capital investment and logistical challenges associated with building a regional 
or nationwide system without an cxisting infrastructure. The use of benchmarks based on population, 
rather than geographic area, may best allow a potential new entrant to achieve the economies of scale 
needed for a viable business model, while also ensuring that a majority of the population in a given region 
may have access to these services. Similarly, as compared to geographic benchmarks, the use of 
population benchmarks is more consistent with the recommendations and likely business plans of existing 
nationwide service providers such as AT&T and Verizon Wireless.3ny As these large providers expand 
into more advanced services such as broadband, they, like new entrants, will need to spread the costs of 
developing such operations over as many customers as possible. The use of population-based 
benchmarks, rather than geographic benchmarks, allows these new and existing providers to promptly and 
efficiently develop these new services, thus reaching more consumers more quickly. Accordingly, to 
facilitate new entry as well as the expansion of service to as many people as practicable, we combine the 
use of REAGs with population-based performance requirements. These population-based benchmarks are 
similar to those proposed by Verizon Wireless in its comments,3w Verizon Wireless proposes covering 
SO percent of the population of a license area within five years and 75 percent of the population of a 
license area by the end of the license term. We have adjusted the interim population percentage figure to 
40 percent because we are making the first benchmark applicable at four years rather than five years. 
Further, we are applying these requirements on an EA basis for REAG licenses in order to help ensure 
that REAG licensees serve more rural consumers. If we were to apply these requirements on a REAG 
basis, rather than an EA basis, REAG licensees would he able to meet their performance requirements 
largely by serving urban areas only. Our use of EAs to measure build-out for REAG licenses will avoid 
this result and best promote the development and deployment of broadband services over such large 
license areas. 

165. 

164. With regard to the use of population-based benchmarks for REAG licensees, we agree 

Repor t ing  Requiremenrs. In connection with the performance requirements adopted in 
this Second Report and Order, we adopt an interim reporting requirement that will obligate licensees to 
provide the Commission with information concerning the status of their efforts to meet the performance 
requirements and the manner in which their spectrum is being utilized. In addition, this information will 
be useful to monitor whether further assessment of the rules or other actions are necessary in the event 

See, e.&. Cellular South 700 MH:  Further Notice Comments a1 6 4u7 

’” Ser Dobson 700 MHz Furtlier Nutice Comments at 3-7. 

See AT&T 700 MHz Furrher Nolice CommenLs at 19-20; Verizon Wireless 700 MHz Further Notice Comments 3x9 

at 28-29. 

’VJ See Veriion Wircless 700 MHz Further Nutice Comments at 28-29. 
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spcctmm is being stockpiled or warehoused. or if i t  is otherwise not being made available despite existing 
demand. For licensees that meet their interim benchmarks, these reports will be filed at the end of the 
second and sewnth years following the end of the DTV Transition, ie., February 17, 201 I and February 
17. 2016. For l iccnser  that do not meet their interim benchmarks and have their license terms reduced, 
the .;econd report wil l  be filed at the end ofthe sixth year following the end of the DTV Transition, i . e . ,  
February 17: 2015. The information to be reported will include a description of the steps the licensee has 
t:ihcn toward meeting its construction obligations in a timely manner, including the technology or 
technologies and service(s) being provided and the areas in which those services are available. 

iritcrim and end-of-term construction benchmarks by filing a construction notification with the 
Commission within 15 days of the relevant benchmark certifying that they have met our performance 
requirements or, if they have not met our performance requirements, they must file a description and 
certification of the areas for which they are providing se r~ ice . ' ~ '  The information contained in the 
licensee's construction notification must include electronic coverage maps and other supporting 
documentation."" The construction notification, including the coverage maps and supporting documents, 
must be truthful and accurate and must not omit material information that is necessary for the 
Commission to make a determination of compliance with its performance req~i rements . '~~  In addition, 
we recognize that demonstrations of coverage may vary across licensees. For example, unlike with 
cellular service. which was implemented pursuant to a uniform, Commission-mandated technical 
standard. licensees in the 700 MHz Band likeiy will use a variety of technologies to provide a range of 
services with this spectrum. Accordingly, we delegate to the Wireless Bureau the responsibility for 
establishing the specifications for filing maps and other documents (e.g., file format and appropriate data) 
needed to determine a licensee's geographic coverage area. We recognize that coverage determinations 
may need to be made on a case-by-case basis so as to account for the potentially wide variety of services 
and technologies that may he offered in the hand. 

applicable performance requirements on an EA basis and licensees with EA- or CMA-based licenses must 
demonstrate coverage for their respective geographic license areas. The electronic coverage maps must 
clearly and accurately depict the boundaries of each EA or CMA in the licensee's service territory, and 
the areas where the licensee is providing signal coverage and offering service. If the licensee's signal 
does not provide service to the entire EA or CMA, the map must clearly and accurately display the 
boundaries of the area or areas within each EA or CMA not being served. "' 

documentation certifying the type of service it is providing for each EA or CMA within its license service 

166. P r o r ~ ~ . d u r c s ~ i ~ r -  Implemeiifariori. Licensees must demonstrate compliance with our 

167. As explained above, licensees with REAG-based licenses are required to meet their 

168. In addition to filing electronic coverage maps, each licensee must file supporting 

See 47 C.F.R. 5 I .946(d) ("The notification must he filed with Commission within 15 days of the expiration of 

When the Commission adopted a benchmark approach for Personal Communications Service (PCS), it  stated: 
"Licensees must file maps and other supporting documents showing compliance with the respective construction 
requirements within the appropriate five- and ten-year benchmarks of the date of their initial licenses." 47 C.F.R. S 
24.203(c). See. q.. Cellular South 700 MH: Funher Norice Comments at 5. 

take statenients made therein, hoaever, are punishable by fine and imprisonment, 18 U.S.C. 1001, and by 
appropriate administrative sanctions. including revocation of station license pursuant to 312(aj(l j of the 
Communications Act 01 1934, as amended."). 

3'1 I 

the applicahlc construction or coverage period."). 
3'22 

Sw, e s.. 37 C.F R. 9 I .  17 (Truthful and accurate statements to the Commission); 47 C.F.R. § 1.917 ("Willful I',, 

We decline to adopt the suggestion Trom RTG that we define a bright line test for what constitutes sufficient 
signal strength, hecause we will he able to determine compliance with our build-out requirements on the basis of 
these detailed filing requirements. See RTG 700 MHz Further Norice Comments at 8-12. 

3'14 
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territory and the type of technology it  is utilizing to provide this service for each EA or CMA in its 
service territory. The supporting documentation also must provide the assumptions used by the licensee 
to create t h c  coverage map.\. including the propagation model and the signal strength necessary to provide 
service with the IiceiiEee’s technology.’”’ 

\upporting documentation, the public will he given an opportunity to review and comment on the 
Lmstruction notification, including the maps provided by the licensee and the technical assumptions used 
to creatr the maps. After examining the notification and public comments, Commission staff will make a 
final determination as to what areas within EAs and CMAs are, and are not, deemed “served.” If the 
(‘ommission determines that a licensee meets the applicable interim benchmark, it will not have its 
license term reduced by two years. Likewise, if the Commission determines that a licensee meets its 
applicahle end of term henchmark requirement, it will be deemed to have met our construction build-out 
i-equirement. 

170. 

I6Y. When the licensee files its construction notification, including its coverage maps and 

Under our “keep-what-you-use” rule, if a licensee fails to meet its end of term 
henchniark, its authorization to operate will terminate automatically without Commission action for those 
geographic areas of its license authorization in which the licensee is not providing service, and those 
unserved areas will become available for reassignment by the Commission. We will update our Universal 
Licensing System records to reflect those geographic areas for which the licensee retains authority to 
operate, as well as those geographic areas that will be made available for reassignment. 

announce by public notice that these licenses will be made available and establish a 30-day window 
during which third parties may file license applications to serve these areas. During this 30-day period, 
licensees that lost their license authorizations for the areas that they did not serve may not file 
applications to provide service to these areas. Applications filed by third parties that propose areas 
overlapping with other applications will be deemed mutually exclusive, and will be resolved through an 
auction. The Wireless Bureau, by public notice, may specify a limited period before the filing of short- 
form applications (FCC Form 175) during which applicants may enter into a settlement to resolve their 
mutual exclusivity. 

applications for remaining unserved areas where licenses have not been issued or there are no pending 
applications. If the original licensee or a third party files an application, that application will be placed on 
public notice for 30 days. If no mutually exclusive application is filed, the application will be granted, 
provided that a grant is found to be in the public interest. If a mutually exclusive application is filed, it 
will be resolved through an auction. The Wireless Bureau, by public notice, may specify a limited period 
before the filing of short-form applications (FCC Form 175) during which applicants may enter into a 
settlement to resolve their mutual exclusivity. We stress that any applications that are mutually exclusive 
under the performance requirements we adopt in this Second Report and Order, as well as certain other 
pleadings, will be subject to Section 1.935 of the 
applications that are mutually exclusive with one or more other applications must request Commission 
approval to dismiss or withdraw the applications. Parties are required to submit any written agreement 
related to the dismissal or withdrawal as well as affidavits certifying that no money or other consideration 

I 7  I. For purposes of reassigning these licenses, the Wireless Bureau is delegated authority to 

172. Following this 30-day period, the original licensee and third patties can file license 

Under that rule, parties that have filed 

1’W For EA and CMA licenses, if any part of the license area includes government lands, the licensee must certify in 
the supporting documentation what percentage of the EA or CMA contains government lands exempted from 
covcragc. 

47 C.F.R. $ 1.935. In addition to applications. Section 1.935 also addresses petitions to deny, informal 
objections. or other pleadings. 

,,lo 
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i n  exccss OF certain “legitiniate and prudent expenses” has or wi l l  he exchanged in return for withdrawing 
<)r dismissing the applications.“” 

173. A licensee obtaining spectrum that was lost through our “keep-what-you-use” rule wil l  
Iiabc one year from the date i t  i s  issued a license to complete i t s  construction and provide signal coverage 
;ind offer service t o  the entire new license area. If the licensee fails to meet this construction requirement, 
i t s  license wil l  automatically canccl without Cornmission action and i t  wi l l  not be eligible to apply to 
provide service to this area on the same frequencies at any future date. We find that a one-year deadline 
1 5  consistent with the period we provided to entrants building out in unserved cellular areas,398 and wil l  
promote expedited provision o f  service to remote and rurd areas. 

171. Under our “keep-what-you-use” rules, the Commission w i l l  determine whether an area i s  
i i nwved  by applying a de riiiriimi.s standard similar to that applied to cellular service, which provides that 
{he geographic service area to he made available to new entrants must include a contiguous area o f  at least 
I30 square kilometers (50 square miles).’”” Areas smaller than this wi l l  not he deemed unserved by the 
Commission, because auctioning and licensing smaller areas to new licensees could result in harmful 
interference to incumbent licensees. Accordingly, unserved areas that are smaller than 130 kilometers 
wil l  continue to be a part of the licensee’s license area. In those geographic areas that the Commission 
deems as served, the licensee wil l  retain i t s  exclusive spectrum rights, including the ability to transfer and 
lease these areas. As explained below, the licensee also wi l l  have the opportunity to expand i t s  service 
into the unused parts o f  i t s  original license area. 

to new entrants, we also wi l l  enforce all other Commission rules, including those related to protecting 
licensees against interference and limiting strategic behavior. Our rule governing field strength limits for 
licensees in this hand, for example, serves the dual purposes o f  permitting actual service to occur even at 
the edge of geographic market boundaries, and establishing a baseline for licensees to negotiate technical 
parameters (e .g . ,  higher or lower field strengths, coordinated site placement) that w i l l  maximize coverage. 
This approach can be successful so long as neighboring licensees not only have the flexibility to place 
facilities near license boundaries, hut also face the potential o f  harmful interference from neighboring 
licensees facilities. A licensee, however, could decide to place transmitters along a market boundary, not 
provide service to any system users, and cause interference to a neighboring licensee. Without system 
users, such a licensee would not fear interference in return, and could use such operations to gain an 
advantage in negotiations with the neighboring licensee. Examples o f  this type of operation could include 
the placement o f  mobile system base station transmitters, or fixed transmitters, near a market boundary, 
oriented in such a way as to meet the field strength limits in the rules, but cause interference to a 
neighboring licensee’s system users near the boundary. Because o f  the potential for this scenario, we 
remind licensees that Section 333 o f  the Communications Act, as amended?w prohibits wil lful and 
inalicious interference with or causing interference to a licensed or authorized station, and we note that 
we wil l  vigorously investigate complaints of this nature and enforce this provision. 

Other /.ssur.s. In rejecting the arguments of parties advocating continuation o f  the current 
substantial service standard.‘“’’ we note that there i s  no requirement that construction build-out provisions 

175. While we wi l l  enforce our performance requirements to make unserved areas available 

176. 

IY7 ld. 

47 C.F.R. $ 5  22.946(c), 22.919. <ox 

lYY See 41  C.F.R. $ 22.951 

“x’ll U.S.C. $ 133. 

Some connnenters argue that the details of implementation of “keep-what-you-use” will be overly burdensome 101 

and contentious. See, eg . ,  Leap 700 MHz Further Norice Comments at 5-1; Verizon Wireless 700 MHz Further 
,NdreCornments at 19-31. 
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be the same for all commercial wireless services, nor even for those of a certain type.‘”’ We determine 
!hat given the excellent propagation characteristics of this spectrum:”3 the benefits of service being 
offered before the end of the license term, and the public interest that would be served by ensuring 
additional service in the more rural and remote areas of this country, more rigorous performance 
requirements are appropriate for thew 700 MHz commercial licenses. 

177. Given thex  stringent performance requirements, we decline to adopt the proposal that 
would allow third parties to access the unused portions of a licensee’s spectrum on a non-interfering 
hasis. While sejeral comnicnters raise this issue,”’J we note that, in  the TV White Spaces Report arid 
Order-. the Commission specifically declined to apply to the 700 MHz Band the unlicensed use rules that 
i t  adopted for the core TV spectrum. The Commission observed that, as compared to the core TV bands, 
the 700 MHz Band will have different services. with different interference considerations?0s The 
Commission also noted the difficulty of allowing unlicensed use of white spaces in spectrum used by 
niohilc devices.‘“‘ Moreover, we have taken other steps in this Keport and Order to promote access to the 
700 MHr Band. especially in rural areas, through the use of smaller geographic license areas and stringent 
build-out requirements. 

(ii) Partitioning and  Disaggregation 

178. Background. The Commission’s Part 27 rules permit geographic partitioning and 
spectrum disaggregation by 700 MHz Commercial Services licensees?”’ As the Commission stated when 
first establishing partitioning and disaggregation rules: “We believe that such flexibility will ( I )  facilitate 
the efficient use of spectrum by providing licensees with the flexibility to make offerings directly 
responsive to market demands for particular types of service; ( 2 )  increase competition by allowing market 
entry by new entrants; and (1) expedite the provision of service to areas that otherwise may not receive ... 
service in the near term.”408 Licensees seeking to partition or disaggregate (“partitioners” or 
“disaggregators”) and parties seeking to gain access to spectrum through partitioning or disaggregation 
[“partitionees” or “disaggregatees”) may seek Commission authorization at any time following the grant 

See. e.g. ,  47 C.F.K. $ 24.203(b) (sets out different construction obligations for certain 15 MHz C Block PCS 1UI 

licenses that result from disaggregation as compared to other IS MHr C Block licenses that result from 
disaggregation). 

See. e.&, Aloha 700 MHz Cumnrercial Services Notice Comments at 2; Blooston 700 MHz Commercial Services 
Norice Comments at 3; Dnhson 700 MHz Commercial Services Notice Comments at 3; Frontier 700 MHz 
Commercia/ Services Notice Comments at 4; NTCA 700 M H z  Commercial Services Notice Comments at 3-5; KCA 
700 MHz Comniei-cia/ Services Notice Comments at 3-4; RTG 700 MHz Commercial Services Notice Comments at 
3-4. 

l,li 

See, e.,$, HowardlJaved 700 MH: Commercial Services Notice Comments at 31-37; NextWave 700 MHz 
I‘~immrrr.ial Serviws Notice Reply Comments at 9- 12; PISC 700 MHz Further Notice Comments at 37; see also 
Cioogle 700 MHz Fiiiflier Norice Comments at 9. 

.I<” 

TV White Spa< es Report and Order, 2 I FCC Kcd at I2275 4[ 2 I I’F 

For examplc, in addrcssing the issue of unlicensed use in the TV white spaces, the Commission noted that in I3 
markets across lhc country Private Land Mobile Kadio Service (PLMKS) licensees use some channels in the range 
of channels 14-20. and i t  observed that personallportable mobile devices could he easily transported into these areas. 
Accordingly, the Commission prohibited such devices from operating on these channels in any part of the country. 
Srr TV White Spaces Reporr and Order, FCC Rcd at 12275 ¶ 2 I .  

‘00 

47 C.F.K ‘i 27.14 ‘ti7 

Geographic Partitioning and Spectrum Disaggregation by Commercial Mobile Radio Service Licensees, Report 1118 

und Order and Further Notice of Proposed Rulemaking, 1 I FCC Rcd 2183 I 4[ 1 (1996) (CMRS Partitioning and 
Disagfi regation Order), 
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of the initial licenses.“”’ At the time of their applications, the original licensees and the parties seeking to 
obtain new licenses of partitioned or disaggregated spectrum must establish how the applicable 
performance requirements associated with the various license authorizations will be met.4” The goal of 
these construction requirements in both the partitioning and disaggregation context is “to ensure that the 
spectrum is used to  the same dcgree that would have been required had the partitioning or disaggregation 
ti-ansaction not taken place.”‘” 

Section 27. IXd)  implements the Commission’s existing rules pertaining to construction 
obligations i n  the context of partitioning and disaggregation. Consistent with the substantial service 
requirements that had previously been adopted for these licenses. the existing rules address how the 
wbhtantial stmice policies applq i n  this context. The partitioning rules, set forth in Section 27.15(d)(1), 
provide parties with two different options for satisfying these requirements. Under the first option, the 
partitioner and partitionee each must certify that it will independently satisfy the substantial service 
requirement lor its respective partitioned area. If a licensee, either the partitioner or the partitionee, 
subsequently fails to meet the performance requirements associated with the license authorization for its 
partitioned area. its license is subject to automatic cancellation without further Commission action. Under 
the second option, the partitioner must certify that it has met or will be responsible for meeting the 
performance requirements for the entire, pre-partitioned geographic service 
Pan 27 provision requires that the partitionee make a showing of substantial service at the end of the 
license term.‘” 

179. 

We note that another 

180. The disaggregation tules, set forth in Section 27.15(d)(2), also provide parties two 
options for satisfying the substantial service requirements. Under the first option, the disaggregator and 
disaggregatee each must certify that it will share responsibility for meeting the substantial service 
requirement for the geographic service area. If the parties choose this option and either party 
subsequently fails to meet thi5 requirement, both parties’ licenses are subject to forfeiture without further 
Commission action. Under the second option, both parties must certify either that the disaggregator or the 
disaggregatee will meet the substantial service requirement for the geographic service area.414 As 
provided by another provision of our Part 27 rules, the other licensee must also make a showing of 
substantial service at the end of the license term.‘” 

I 8  1. In the 700 M H z  Commercial Services Norice, we sought comment on whether to change 
any aspect of Section 27.15 on partitioning and disaggregation in order to help ensure the provision of 
service to consumers, including any rural areas that are part of a partitioned or disaggregated 
We received no comments regarding how the Commission should or might revise these rules. 

Discussion. Upon examination of the existing partitioning and disaggregation rules set 
for th  in Section 27.15(d), and in consideration of stricter performance obligations we are establishing (as 
discussed above), we amend our rules to clarify how those obligations will apply to the partitioning and 
dkaggregation of 700 M H r  Commercial Services licenses that remain to be auctioned. In particular, 

182. 

SPY, e g . ,  47 C.F.R $ 27.15 (partitioning and disaggregation rules for Part 27 licenses). 

See i d  

CMRS Purlifioning rrridDisuggreprion Order. I I FCC Rcd at 218641 61. 

4WY 

A I ( !  

48 I 

“‘47C.F.R. 6 27.15(d)(l). 

47 C.F.R.5 27.14(a) (aery Part 27 licensee must establish substantial service at the end of the license term). 

47 C.F.R. S: 27.lS(d)(2). 

47 C.F.R. 5 27.14(a) (every Part 27 licensee must establish substantial service at the end of the license term). 

4,: 

4 ! A  

lib Id. 
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lhaving adopted stricter performance requirements for these licensees, we establish how these rules will 
work with regard to the four-year and the end-of-term benchmarks and the “keep-what-you-use” policics 
discussed above. These amendments concern only the specific rules in Section 27.15(d) as they apply to 
the i i r ~  700 MHz. Commercial Ser\,ices licenses. and only those Section 27.15 rules that specifically 
concern construction requirements in the context of partitioning and disaggregation.‘” 

These modifications scek to continue to provide flexibility to licensees and third parties 
to enter into partitioning and disaggregation arrangements that will, irirrr alia, facilitate the provision of 
iicw services to consuniers, including consuniers in unserved and underserved areas. They also are 
consi~tent with our goal of ensuring that this 700 MHz spectrum is used at least to the same extent as it  
would have been had partitioning or disaggregation not occurred. 

seographic partitioning of new 700 MHz Commercial Services licenses, we establish two options for 
partitioners and partitionees with regard to thc newly adopted performance requirements discussed above. 

L‘nder the first option, the partitioner and partitionee must each certify to the Commission 
that they will share responsibility for meeting the performance requirements for the entire original 
geographic license area. Under this option, the partitioner, partitionee, or both the partitioner and 
partitionee working together, can meet the four-year and end-of-term construction benchmarks for the 
entire geographic license area.‘” If the parties meet the end-of-term construction benchmarks, they will 
retain the ability to continue to build out the unserved portion of their license areas. Parties that fail to 
meet the end-of-term benchmarks will be subject to a “keep-what-you-use” rule, under which they will 
lose their authorization for unserved portions of their license areas, which will automatically cancel and 
return to the Commission for reassignment. This option enables parties to share the cost of meeting the 
5tricter buildout benchmarks as required by the Commission under its new performance requirements, 
while ensuring that buildout will occur over the original license area to the same extent as it would have 
occurred had the license never been partitioned. 

independently meet the applicable performance requirements for its respective panitioned service area.“’ 
If the partitioner or partitionee fails to meet the four-year build-out requirement for its respective 
partitioned service area, then its license term will be reduced by two years.420 If the parties meet the end- 
of-term construction benchmarks, they will retain the ability to continue to build out the unserved portion 

183. 

184. Partitioriirig. Under our modifications of the Section 27.15(d) rules relating to 

I XS. 

186. Under the second option, the partitioner and partitionee must each certify that it will 

Specifically, &e will keep i n  place for new 700 MHz Commercial Services licensees the other existing Section dI :  

27. I S  rules pertaining t u  geographic partitioning and spectrum disaggregation - Sections 27.15(a), (b), and (c). 
These sections address eligibility. technical standards, and licensc term. 

For applications seeking Commission approval for license partitioning that would occur before the four-year 
performance requirements haw hccome duc, thc partitioner and partitionee cach must certify that they will share 
rcsponsibility for meeting the lour- and ten-year benchmarks for the original geographic license area. For 
applications seeking Cornmission approval for license partitioning after the four-year benchmark has been met, both 
parties must certify thal they wi l l  share rrsponsihility lor meeting the ten-year build-out requirement. 

requirements have become due. then each party must certify that it will meet both the four- and ten-year build-out 
requirements lor its respcctivc partitioned geographic license area. If the parties enter into a partitioning agreement 
after the four-year construction benchmark has been met, then sach party must certify that it will meet the ten-year 
huild-out requirement for its respective partitioned license area. 

regard to any EA area, the REAG licensee’s license term would he reduced to eight years, thus requiring that the 
licensee meet the end-of-term henchmark at an accelerated schedule. 

118 

I f  the parties choose this option and enter into a partitioning agreement before the four-year build-out 4 , s  

To the extcnt that a REAG licenser partitions a license, and the four-year construction benchmark is not met with .I20 
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of. their license areas. Parties that fail to meet the end-of-term benchmarks will be subject to a “keep- 
what-you-use” rulc, under which they will lose their authorization for unserved portions of their license 
meas. which wil l  automatically cancel and return to the Commission for reassignment. This option 
!provides a way for partitioners and partitionees to ensure that their licenses will not be affected by the 
other party‘s conduct with regard to meeting the applicable performance requirements. 

L)i.~trg,~reKcrrioJr. With regard to the rules relating to disaggregation of new 700 MHz 
Cornrnercial Services Rand licenses. we modify Section 27. I S(d) to provide that the disaggregator, 
disaggregatee. or both the disaggregator and disaggregatee working together, can meet the four-year and 
end-of-term construction benchmarks for the entire geographic license area.‘” If either of the parties 
iiieets the four-year build-out requirement, then this requirement is considered to be satisfied for both 
parties. If neither of the parties meets the four-year build-out requirement, then each of their license 
terms will be reduced by two years.I”’ Similarly, if either of the parties meets the end-of-term build-out 
rcquirenient, then this requirement is considered to he satisfied for hoth parties, and they will retain the 
ability to continue to build out the unserved portion of their license areas. However, parties that fail to 
meet the end-of-term benchmarks will be subject to an automatic “keep-what-you-use” rule, under which 
(hey will lose their authorization for unserved portions of their license areas, which will automatically 
cancel and return to the Commission for reassignment.. 

additional hurdens for these arrangements because the parties need build out only to the same extent as 
would have occurred if the spectrum for this area had not been disaggregated. This approach also 
provides the opportunity for  parties to enter into disaggregation agreements where they would share the 
cost of meeting the construction requirement. By ensuring that the performance obligation remains on 
hoth parties, we provide greater assurance that the disaggregation agreement will result in compliance 
with these requirements, In addition, we note that either party is able to satisfy our build-out 
i-equircments independently in the disaggregation context because each will hold spectrum over the entire 
geographic area. 

187. 

188. This approach to our build-out requirements in the disaggregation context will not create 

(iii) Open Platforms for Devices and Applications 

189. Backeround. In the 700 MHz Further Notice. we sought comment on a proposal filed by 
PISC that licenses for at least 30 megahertz of the unauctioned commercial 700 MHz Band spectrum bear 
a condition requiring a licensee to provide open platforms for devices and applications. 423 PISC 
described its proposal as including the right of a consumer to use any equipment, content, application, or 
service on a non-discriminatory basis.J’‘ PISC subsequently expanded its proposal to recommend that 

For a disaggregation that would occur before the four-year build-out requirement is due, the disaggregator, 
disaggregatee. or hoth the disaggregator and disaggregatee working together must meet the four- and ten-year 
henchmarks for the geographic license area. For disaggregation that would occur after the interim four-year 
henchmark has been met, the disaggregator, disaggregatee, or both the disaggregator and disaggregate working 
togcther must meet thc ten-ycar build-out requirement. 

‘x Similar to thc rules applicahle to partitioning discussed ahove, to the extent that a REAG licensee disaggregates a 
license and the four-year construction hcnchmark is not met with regard to any EA area, the REAG licensee’s 
license term would he reduced to eight years, thus requiring that the licensee meet the end-of-term henchmark at an 
accelerated schedulc. 

The Ad Hoc Public Interest Spectrum Coalition consists of the Consumer Federation of America, Consumers 

PISC’s proposal for the 700 MHz Band generally is more extensive than a similar proposal by Frontline for open 

I l l  

,?7 

[inion. Free Press. Media Access Project, Neh America Foundation, and Public Knowledge. 

access in  a portion OS the Upper 700 MH2 spectrum Frontline proposes to he used for a publiclprivate partnership 
liccnse. See 700 MH: Further Nofire, 22 FCC Rcd at 8167-68 1290. 
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these requirements should apply to 311 60 megahertz of the unauctioned spectrum.” 

PISC argues that “incumbent wireless carriers . . . routinely choke bandwidth to users, 
cripple features, and control the user experience” in order to protect their wireline broadband offerings 
I P . s . .  DSL and cable modem).”6 Supporters offer many examples of such restrictions, including 
restriction5 on thc use of Voice Over  Internet Protocol (VolP), webcams, and other media devices.’” 
Frontline cites the Apple iPhone device, which is designed to work exclusively on one provider’s 
nctwork.*Ik Othcr commenters refer to the record in a rule making proceeding requested by Skype 
Communications S.A.K.L (Skype),  where, as here, commenters complain that incumbent wireless service 
providers impose restrictions on a range of devices and features, such as VoIP,J” and “routinely choke  
handwidth to users, cripple features, and control the user experience.””” In addition, Wireless Founders 
Coalition for Innovation (WFCI) also complains that wireless providers impose an “arduous,” “difficult 
and time-consuming” set of qualification and approval processes before applications can  be run or  devices 
attached to a network.‘“ 

190. 

191. Proponents argue that without mandated open access, wireless broadband service is 
unlikely t o  develop into a vigorous competitor for existing wireline broadband services, because 
incumbent wireless service providers owned by wireline companies will instead limit the quality of their 
wireless broadband offerings to protect their wireline broadband offerings.”’ These commenters credit 
the open access model with creating a competitive environment in which independent service and 
equipment providers flourished in this country under the Carterforie decision,”’ the Computer 
Proceedings, and the 1996 Telecommunications Act.‘34 They argue that the 700 MHz open access 

I’ISC 700 MH; Furfher Nofire  Comments at 12. 

”(’ PISC 700 MH: Further Norice Comments at 7. 

“’ WFCl June 7 E* Purte at 4 .  

‘” Frontline 700 MII: Furfher Notice Comments at 2 1-22. 

MoveOn.org June 4, 2007 Reply Comments at I ;  Skype July IO, 2007 Ex Parte at 3. 

PISC 700 MH;, Further Notice Comments at 7. Handset or phone “locking,” for example, is one practice that 
arguably prevents consumers from migrating otherwise technically compatible equipment from one wireless service 
provider to another. Providers claim that i t  is a practice designed to combat fraud. See Verizon Wireless July 25 
Exempt Ex Parte ,  Attach. at 22-23, and Verizon Wireless July 27 Exempt Ex P a n e  at 2 (locking restrictions should 
he limited to locking or programming a device to prevent a user from activating device on another carrier’s 
network); S C P  nlso, e . ~ . .  the following comments filed in the Skype proceeding, RM-I 1361: PISC Comments at ii, 8; 
API Comments at 2; Consumers Union at i .  2-5. I I; NASUCA Comments at 3; PPH Comments at 2-3; PISC 
Comments at 2-3. 8; Ram Fish Comments at 3. Y: BT Americas Reply Comments at I, 8-10, 12; NASUCA Reply 
Commenls at 5 .  

‘” WFCl J u l y  3. 2007 EkParre. Attach. at 1-11.  

”’ PISC 700 MHz Further Norice Comments at IS, 22-26: MoveOn.org 700 MHz Funher Notice Reply Comments 
;it I: see ulsu CCIA 700 MHz Furfher N ~ i f i r r  Comments at 6 ;  Frontline 700 MHz Further Notice Comments at 21- 
22; Google 700 MH; Further Notice Comments at 2; Frontline 700 M H z  Furfher Notice Comments on Google’s 
Comments at 4: WFCl 700 MHz Fui-ther Notice Comments at 3. 

‘Ii L‘sr of rhe Cartetjiirie Device in Message To// Telephone Service, 13 FCC 2d 420 (1968). 

’.’” See, e .g . ,  PISC 700 M H z  Further Norice Comments at 16- 19: Vanu 700 M H z  Funher Notice Comments at 4; 
Google June 9. 2007 Ex Parte at 5-6; see also Frontline 700 M H z  Further Norice Comments at 22. I n  addition, 
iipproxirnatclq 250.000 individual citizens filed brief comments hoth during and after the formal comment periods 
asking the Commission to ensure that large corporations will not stifle competition and innovation in Internet 
markets over U.S. airwaves, and to set aside at least 30 MHz of spectrum for open and non-discriminatory Internet 
access. 
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policies they advocate will facilitate competitive entry for both wireless service providers and Internet 
service providers, which will foster innovation, enhance services, and lower prices.435 For example. 
Google maintains that the only way to guarantee new broadband platforms is through open platform 
requirements: open applications, open devices, open services, and open  network^."^ 

192. On the other hand, opponents dispute the need for open access requirements and arguc 
that these requirements could have adverse consequences. They maintain that, unlike the monopoly 
wireline market in which the Carterfoizr decision was based, there is effective competition in the mobile 
wireless market and that auction of the remaining commercial 700 MHr Band spectrum will provide 
opportunities for additional  competitor^.^^' Opponents assert that open access advocate5 exaggerate the 
restrictions wireless providers impose on consumers?38 and to the extent providers do engage in such 
practices, such practices are reasonable measures to protect the integrity and efficiency of wireless 
networks.“’ In addition, some commenters argue that imposing open access requirements would directly 
contradict Commission findings that bundling mobile handsets with wireless service contracts increases 
wireless penetration, and that subjecting wireless broadband Internet access service providers to access, 
price, or unbundling mandates is a disservice to consumers.4” Verizon Wireless maintains that the 
”incumbent advantages” cited by Google are not anticompetitive, and result from high-risk capital 
investments in a competitive market.@’ 

Opponents also challenge open access requirements as a throwback to an obsolete 
“command-and-control” regulatory regime, which they see as unnecessarily restricting mobile wireless 
licensees’ flexibility to adapt to market conditions and effectively compete.@’ Verizon Wireless argues 

193. 

See, e&, PlSC 700 MHz Further Notice Comments at 20-22; Vanu 700 MH: F‘rirther Notice Comments at 5 ;  The 13s 

Coalition for 4G i n  America July 20 Ex Porte at 1; Public Knowledge July 23 Ex Parte at 4-7; see also Frontlinc 
700 MHz Furlher Notice Comments at 21; Frontline 700 MU: Further Notice Reply Comments at 32. 

Google July  9 Ex Parte at 4-8. 

CTIA 700 MHz Further Notice Comments at 24; Dobson 700 MHz Further Notice Comments at 9- I O ;  MetroPCS 

116 

437 

700 MHz Further Notice Comments at 39; Qualcomm 700 MHz Further Notice Comments at I I - 12; CTIA 700 
MHz Further Notice Reply Comments at IO,  13; MetroPCS 700 MHz Further Notice Reply Comments at 25-27; 
Qualcomm 700 MHz Furrher Notice Reply Comments at 5; T-Mobile 700 MHz Further Notice Reply Comments at 
4-5, 7-9; TCA 700 MU: Further Notice Reply Comments at 4-5; Verizon Wireless 700 MHz Further Norice Reply 
Comments at 15; see also MetroPCS 700 MHz Further Notice Reply Comments at 35-36; Verizon Wireless 700 
MHz Further Notice Comments at 46; U S .  Cellular July 24, 2007 Ex Parte at 2; Verizon July 25 Exempt exparre. 
attaching Veriron’s Comments in RM-I 1361. Cf AT&T 700 MHz Further Notice Comments at 22, 28-33; AT&T 
700 MHz Further Notice Reply Comments at 3-6. We note that although AT&T’s comments and reply comments 
generally opposed “open access,” in recent filings AT&T states that it  supports a limited access requirement so long 
as there are safeguards addressing its earlier concerns. AT&T July 20 Ex Parte, Attach. at 2. 

See, e.g., CTIA July 19, 2007 Ex Parte at 1-2 (noting CTIA’s demonstration of handsets from four largest 
wireless carriers with integrated open Wi-Fi connectivity as well as ability to ”easily run Skype application”). 

CTIA 700 MHz Further Notice Comments at 23-24; Dobson 700 M H z  Further Notice Comments at 10-1 I ;  
Qualcomm 700 M H z  Further Notice Comments at 12; MetroPCS 700 MHz Furrher Notice Reply Comments at 2X- 
3 I ;  T-Mobile 700 MHz Further Notice Reply Comments at 10; see also Verizon Wireless 700 M H z  F-urther Nurice 
Comments at 46-48; Verizon Wireless 700 MHz Further Notice Reply Comments at 21-22. 

138 
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See, e.& VeriLon Wireless July 24 Ex Parte at 4. 

Verizon Wireless Ju ly  24 Ex Porte at 3 .  

CTIA 700 MHz Further Notice Comments at 24: Dobson 700 MU: Further Notice Comments at 10; MetroPCS 
700 MHz Further Notice Comments at 39-40; Qualcomm 700 MHz Further Notice Comments at 12; AT&T 700 
MHz Further Notice Reply Comments at 3, 13-17; MetroPCS 700 MHz FurtherNotice Reply Comments at 25, 27- 
28,40 Qualcomm 700 MHz Further Notice Reply Comments at 6; T-Mobile 700 MU: Further Notice Reply 
(continued .... ) 
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that imposing an open access business model undermines the auction process and competitive bidding, 
wjhich is designed to identify those bidders who place the highest value on the licenses to ensure that thls 
scarce resource is not wasted or underexploited.'" Verizon Wireless asserts that imposing open access 
regulations runs contrary to the Commission's "light regulatory touch" for wireless services generally, 
and is inconsistent with the Commission's prior determinations regarding the regulation of broadband 
serviczs. 
open access would impose an asymmetrical regulatory regime on only one segment of the industry, thus 
drawing arbitrary distinctions by treating those licensees differently than other 700 MHz licensees, other 
wireless providers and/or broadband Internet access  provider^.*^ Also, according to Verizon Wireless, 
the Commission cannot impose access requirement!, without violating various sections of the 
Communications Act and affecting the First Amendment rights of existing providers. AT&T, on the 
other hand, maintains that open access requirements for the 700 MHr C Block would enable the 
introduction of an alternative wireless business model without requiring changes in the business models 
of AT&T (and others) in  the highly competitive wireless industry.'" According to AT&T, the proposal 
provides an opportunity for new entrants to hid and test their business models in the marketplace.*' 

Broadhuizd Prucrices proceedingw8 and in  the Skype P e t i t i ~ n . ~ '  Opponents of open access argue that 
such proposals affect the wireless industry at large. not just parties interested in the 700 MHz Band 
spectrum, and are more appropriately considered in a forum with a broad perspective."" In the 
Broadband Pracrices proceeding, we are exploring the nature of the market for hroadhand and related 
services, including whether consumer choice of broadband providers is sufficient to ensure that certain 

444 According to Verizon Wireless, requiring winners of licenses in  the 22 MHz block to provide 

194. Several commenters also note that PISC's proposal involves issues also raised in the 

(Continued from previous page) 
Comments at 9; TCA 700 MHz Further Notice Reply Comments at 5; see also CTIA 700 MHz Further- Notice 
Comments at 17- 19; Verizon Wireless 700 MHz Further Notice Comments at 46-47; MetroPCS 700 MH: Furrher 
Notice Reply Comments at 40; Verizon Wireless 700 MHz Furrher Norice Reply Comments at 19-20. 

See, e.g., Verizon Wireless July 24 Ex Parte at 2-3; MetroPCS July 16 Ex Parte at 1-2; see also CTIA June 29 Ex 
Parre at 2 (open access proposals are premature); cj! Wireless Internet Service Providers Ass'n July 12 Ex Parte at 1 
(opposed to open access proposals in markets where bidding credits are available, but notes that open access for 
larger geographic spectrum blocks would provide opportunity for new entrants). 

Ad3 

Verizon Wireless July 24 Ex Parre at 7-8. 

Verizon Wireless July 24 Ex Parfe at 9-12. Verizon Wireless compares the 22 MHz block licensees to the AWS- 

444 

44s 

1 licensees, where open access requirements were not imposed, arguing that spectrum allocation was intended for 
the same type of service as 700 MHz and therefore these licensees should have the same regulatory requirements. 

AT&T July 20 Ex Parre, Attach. at 1-2. 

AT&T July 20 Ex Parte, Attach. at 2; bur see CTIA June 29 Ex Parre at 1-2 (open access proposals effectively 

Broadband Industry Practices, WC Docket No. 07-52, Notice offlnquiry, 22 FCC Rcd 7894 (2007) (Broadband 

Peririori ro Confirm a Consumer's Righr ro Use Interrier Conrnrurricarions Soflvare and Arrach Devires to 

44? 

remove availability of spectrum to small and rural prwiders); MetroPCS July 16, 2007 Ex Parte at 2. 
U X  

Practices). 

Wireless Networks, RM-I 1361 (filed Feb. 20, 2007) (Skype Peririori). Our discussion of the Skype Petition herein is 
not intended to weigh the merits of Skype's request. 

':'' CTIA 700 MHz Further Notice Comments at 24-25; MetroPCS 700 MHz Further Norice Comments at 40: TIA 
700 M H z  Further Norice Comments at 8-9; Verizon Wirelevs 700 MHz Further Norice Comments at 48-49: AT&T 
700 MHz Further Notice Reply Comments at 4; CTIA 700 MHz Further Notice Reply Comments at 13; T-Mobile 
700 MHz Further Norice Reply Comments at 10; see also CTIA 700 MHz Further Norice Comments at 18; 
MetroPCS 700 MHz Further Notice Reply Comments at 40. 
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